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I INTRODUCTION

1. The Global Justice Center (GJC) hereby respectfully submits its recommendations to
assist this Honorable Court in the interests of justice. GJC has not received any financial

or economic support from any parties to the proceedings and will gain no patrimonial
benefits no matter the outcome of the proceedings.

Il OBJECTIVE

2. Sexual violence “has been particularly egregious™ in Myanmar and warrants this
Honorable Court's attention. The purpose of this submission is twofold to: present this
Court with the international and regionally recognized principles and practices in relation
to interviewing and engaging with victims and witnesses of sexual violence and; to set
out international and regional standards applicable to assessing evidence of sexual
violence.

Il GIC'S EXPERTISE

3. GJC is an international non-governmental organization advocating for justice and
accountability for sexual and gender-based violence and violations of reproductive
autonomy in various parts of the world including Syria, Myanmar. GJC combines legal
analysis with strategic advocacy to achieve gender equality and dismantle systems of
oppression. GJC's 2018 report, Beyond Killing: Gender, Genocide, & Obligations Under
International Law, was the first of its kind to offer a comprehensive gender analysis of
the crime of genocide, and the international legal obligations surrounding it.GJC has

* participated in litigation on several occasions including being admitted as amicus curiae
before the United States Supreme Court of Appeal and the International Criminal Court.

4. Since 2005, GJC has worked on issues of justice and accountability in- Myanmar,
particularly for sexual violence against ethnic women. This includes providing legal
analyses on the Structural Barriers to Accountability in Myanmar and the shortcomings
of its Proposed Prevention Of Violence Against Women Law and publishing a detailed

legal analysis of gender crimes in the 2018 brief Discrimination to Destruction: A Legal
Analysis of Gender Crimes Against the Rohingya.

5. For over 15 years, GJC has contributed expert legal analyses on inequality in
Myanmar’s legal framework to United Nations organs and national governments. This

! Indep. Int'l Fact-Finding Mission on Myanmar, Rep. on Sexual and gender-based violence in Myanmar
and the gendered impact of its ethnic conflicts, U.N. Doc. AHRC/42/CRP.4 (Aug. 22, 2019) 11,
https://www.ohchr.org/en/hr-bodies/hrc/myanmar-fim/sexualviolence; and as pointed out by the
Complainant at 23, https://burmacampaign.org.uk/media/Complaint-File.pdf
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includes a shadow report submitted to the Committee on the Eliminatio of
Discrimination against Women and a Universal Periodic Review_ submission to {

United Nations Human Rights Council. In addition, GJC hgs and continue::.E'pro\,ide
support and expertise to a wide variety of grassroots actors in Myanmar.

IV REGIONAL AND INTERNATIONAL PRINCIPLES AND PRACTICES FOR WITNESSES
INTERVIEWS AND ENGAGEMENT

6. Regional and international practice has evolved over time and produced appropriate
practices that are designed to protect and respect the wellbeing of the witness. The court
has a duty to protect? and respect the well-being and dignity* of all witnesses, and this is
particularly important in cases of sexual violence. Many victims/survivors* of sexua|
violence suffer severe trauma caused by the violence itself and feelings of humiliation
and shame. Participation in criminal proceedings can cause traumatization® and thus it is
crucial for courts to do the utmost to avoid this. The following paragraphs are non-
exhaustive suggestions aligned with this objective.

7. When engaging and interviewing victims/survivors of sexual violence one of the most

important principles is to do no harm.* This principle must underlie and inform all

. practices. In addition, a gender sensitive approach’ is crucial when interviewing and

& engaging victims and witnesses of sexual violence and international tribunals such as

the International Criminal Tribunal for Rwanda have included this in their rules of
procedure and evidence.®?

2 Handbook for the Judiciary on Effective Criminal Justice Responses to Gender-based Violence against

Women and Girls, United Nations Office on Drugs and Crime (UNODC) (2019), at 57,

https://www.unodc.ora/pdf/criminal justice/HB for the Judiciary on_Effective Criminal Justice Women
and Girls E ebook.pdf

* Protocolo De Investigacion De Violencia Sexual: Guia de buenas précticas y lineamientos para la

investigacion penal y judicializacién de delitos de violencia sexual, FISCALIA GENERAL DE LA NACION DE

COLOMBIA, 1/156.

* “Survivorlvictim” is used when referring to this group in general terms.

$ UNODC Handbook, supra note 2, at 67.

® This means one must be fully aware of the possible negative impacts the investigative process may

have on the victim/witness and put in place measures to prevent or minimize that harm. International

Protocol on the Documentation and Investigation of Sexual Violence in Conflict: Best Practice on the

Documentation of Sexual Violence as a Crime or Violation of International Law, (2nd ed. March 2017) at

85, https://www.un.or /sexualviolgncgincofnﬂict/w -content/uploads/2019/06/report/international-

on-the-documentation-and-investigation-of-sexual-violence-in-

conflict/International Protocol 2017 2nd Edition.pdf

7 “Being gender sensitive or acting in a gender-sensitive manner means using respectful and non-

discriminatory language and taking into account the different situations, needs and attributes of women,

men and others, in order to make sure beha_vlourS. mindsets Or programmes respect the human rights of

all persons.” Integrating a Gender Perspective into Human Rights Investigations: Guidance and Practice,

8)at 8, ; .
fl;lt/tv l;:c/:/m(.)c:hghr.or /sites/default/files/Documents/Publications/IntegratingGenderPerspective EN.pdf]

® International Criminal Tribunal for Rwanda (ICTR) Rules of Procedure and Evidence (amended June.
29, 1995), Rule 34(B), https://unictr.irmct.org/sites/unictr.org/files/legal-library/150513-rpe-en-fr.pdf
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A gender sensitive approach includes structural considerations. For example, ensuring
not only a fair representation of women and men on the judiciary and all entities (for
example any court ordered victim's units or interpreters®) that will interact the witnesses,
but also ensuring those who have gender expertise, trauma expertise, and legal

expertige relevant to the investigation and prosecution of gender crimes™ are part of the
respective staff or judicial configurations.

A. Prior to the testimony

8. The court must ensure the witness's physical safety and security as soon as they ariive
in Argentina. This can include putting them in a witness protection programme, and
providing secure transportation and accommodation.*!

9. Prior to commencing an interview with a witness, a psychological assessment
(conducted with the informed consent? of the witness) is advisable in order to
determine inter alia, the vulnerability of the witness,” witness’s mental health, if they
have any special needs for example, medical treatment." The assessment should not
address the credibility of the witness.

10. The court must seek and obtain the witness's informed consent before they provide
testimony.” The court must also fully inform the witness of any and all risks involved in
taking part in the process and provide clear information about every step of the process.

11. The court should also provide a tour of the courtroom prior to testimony'® which may
make the witness feel more comfortable or prepared.

B. During testimony

Creating a non-intimidating environment.

? For guidance on selection of and working with interpreters, see International Protocol on the
Documentation and Investigation of Sexual Violence in Conflict Best Practice on the Documentation of
Sexual Violence as a Crime or Violation of International Law, supra note 6, at 135, 171.

' 1d. at 63.

" d.

2 United Nations Manual on Human Rights Monitoring: Basic Principles of Human Rights Monitoring,
OHCHR (2011) at 7, https://www.ohchr.org/sites/default/files/Documents/Publications/Chapter02-
MHRM.pdf}
3 “\/ulnerable witnesses are those witnesses who face an increased risk: a. Suffer psychological harm
through the process of testifying and/or b. experience psychosocial or physical difficulties, which affect
their ability to testify” International Criminal Court Protocol on the vulnerability assessment and support
procedure used to facilitate the testimony of vulnerable witnesses, ICC-01/05-01/08-974-Anx2 (Oct. 25,
2010) at 2, https://www.icc-cpi.int/sites/default/files/RelatedRecords/CR2010 09131.PD

“Id., at4,

' Protocolo De Investigacién De Violencia Sexual: Gula de buenas préacticas y lineamientos para la
investigacién penal y judicializacién de delitos de violencia sexual, supra note 3, 158(c) »

'8 International Protocol on the Documentation and Investigation of Sexual Violence in Conflict Best
Practice on the Documentation of Sexual Violence as a Crime or Violation of International Law, supra
note 6 at 63.
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12. During the testimony It is advisable that the Court create an environment that does pe

intimidate the witness. This can include reducing the number of people present in the
. courtroom, removing official court robes and where possible, restricting the number of
12 note taking devices in the courtroom.” Sitting at the same level as the witness may als,
make them more comfortable. The Court should offer counseling™ or psychologicy

support during the process.

<

Protective measures
13.1t is essential to ensure the safety and security® of the witnesses and the informaon
they provide which includes adhering to strict levels of confidentiality throughout the
process and utilizing protective measures. Protective measures include: having a closed
session® or in camera session during testimony; voice and facial distortion; providing
witness with a pseudonym?'; expunging the witness's real name and any identifying
features from the public court record?; removing all or parts of the testimony from the

public record.?

Quéstioning the witness

14. 1t is advisable to commence with neutral questions that are unrelated to the actual
testimony in order to familiarize the witness with the courtroom environment. #

15. When questioning the witness, the Court should consider using short, simple questions
and language that is easy to understand.” The use of legal jargon and double negation
should be avoided as this could be confusing or unsettling.

16. The Court should ask questions in a manner that is non-confrontational and avoid
questions that may be embarrassing for the witness. Particularly in cases of sexual
violence it is paramount that the court phrase questions in the least embarrassing

s manner and avoid asking intrusive questions.? The court should also recognize that

' International Criminal Court Protocol supra note 13, at 8 available at, https://www.icc-
cpi.int/sites/default/files/RelatedRecords/CR2010 09131.PD

'8 International Protocol on the Documentation and Investigation of Sexual Violence in Conflict Best
Practéce on the Documentation of Sexual Violence as a Crime or Violation of International Law, supre
note 6, at 63.

' Protocolo De Investigacién De Violencia Sexual:Gula de buenas précticas y lineamientos parala -
investigacién penal y judicializacién de delitos de violencia sexual, supra note 3, 154.

® ICTR Rules of Procedure and Evidence, supra note 8, Rule 79A(ii); Statute of the International Tribunal
for Rwanda art. 21, https://legal.un.org/avl/pdf/halictr EF.pdf

* International Criminal Court Protocol supra note 13, at 8; ICTR Rules of Procedure and Evidence, supra
note 8, Rule 75; International Protocol on the Documentation and Investigation of Sexual Violence in
Conflict Best Practice on the Documentation of Sexual Violence as a Crime or Violation of International
Law, supra note 6, at 63. ,

2z |nternational Criminal Court Rules of Procedure and Evidence, Rule 87, https://www.icc-
cpi.int/sites/default/files/Publications/Rules-of-Procedure-and-Evidence.pdf

2 |nternational Criminal Tribunal for the Former Yugoslavia: Innovative Procedures,
https://www.icty.org/en/features/crimes-sexual-violence/innovative-procedures; ICTR Rules of Procedure
and Evidence, supra note 8, Rule 75. .

% International Criminal Court Protocol supra note 13, at 9.

% Id,
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often witnesses use euphemisms,?” metaphors or Idiomatic expressions (best
understood with knowledge of their culture or language)? to describe sexual violence
due to the shame and stigma surrounding sexual violence crimes. This should not be
used to downplay the witness’s experience as it does not mean they did not experience
sexual violence but that they are expressing it in a manner that is comfortable or
culturally acceptable to them. Witnesses must be allowed to do this however, at least
once, the “physical meaning™ of the term or expression must be clarified. It must be
explained to the witness that this is necessary for documentation and that it will assist
with the assessment of the alleged conduct in terms of criminal law.®

7. The court should follow the witness's pace,* giving them ample time and space to share

their testimony, this includes taking appropriate breaks® in the interest of the witness's
wellbeing.

C. After testimony

18. The Court should continue to ensure the physical safety and security of the witness. "his

includes considering whether witness relocation programs are necessary, in consultation
with the witness ®

19. Confidentiality of all the testimony provided should be maintained.

20.A psxchologist should check on the mental well-being of the witness after testimony and
the witness should be allowed a “cooling down period” before they return to their place of
residence if that has been decided as the safest course of action.*

V CATEGORIES OF EVIDENCE

21. When dealing with widespread sexual violence, the Court will be confronted with mainly
two categories of evidence: direct evidence and indirect evidence.|

% |d.fat 10.

77 yalerie Oosterveld, Sexual Violence Directed Against Men and Boys in Armed Confilict or Mass Atrocity:
Addressing a Gendered Harm in Intemational Criminal Tribunals 10 W. UNIV. (2014) 119 n. 102.

# pProsecutor v Akayesu, Case No. ICTR-96-4-T, Judgment, 1]152-154 (Sept. 2, 1998).

» Trauma Informed Investigations Field Guide, United Nations Investigative Team to Promote
Accountability for Crimes Committed by Da'esh (UNITAD) and the Human RIghts in Trauma Mental
Health Program at Stanford University (2021) at 46,
https://www.unitad.un.org/sites/www.unitad.un.org/files/general/2104429-trauma-

informed investigations field guide web 0.pdf [hereinafter UNITAD Field Guide].

% UNITAD Field Guide, /d. at 46.

3 International Criminal Court Protocol supra note 13, at 10.

2 protocolo De Investigacion De Violencia Sexual:Gula de buenas practicas y lineamientos para la
investigacion penal y judicializacién de delitos de violencia sexual, supra note 3, 159.

3 International Protocol on the Documentation and Investigation of Sexual Violence in Conflict Best
Practice on the Documentation of Sexual Violence as a Crime or Violation of Interational Law supra note
6, at 63. :

% International Criminal Court Protocol, supra note 13, 23.
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22, Direct evidence includes testimony from victims of the crime and witnesses to
specific crime. It has the highest probative value and therefore should be afforqedt
considerable weight.*
23. Indirect evidence which includes testimony from those who are victims of similar Crimegn
is relevant as it can show a pattern of conduct ¥ and should also be duly considerg,
For example, in the Ongwen case, when looking at sexual and gender-based violencs
the Trial Chamber (as was appropriate) combined the testimony of five witnesses iy
“the evidence of other witnesses (in particular insiders and other women testifying aboy
analogous personal experiences within the Lord's Resistance Army, albeit outside one
31 or more of the parameters of the charges as formulated) as well as with any Other
' relevant evidence."*®

24, The following types of indirect evidence should be considered by the Court: testimony
from other victims of similar crimes perpetrated by the accused/suspect and tesﬁmony
from victims of similar crimes perpetrated by people under the accused's/suspect's
command. * The Court should also duly consider reports from credible, objective ang
impartial non-government organizations, as they can corroborate individual crimes ‘ang
show the systemic nature of such crimes.* -

VI INTERNATIONAL AND REGIONAL STANDARDS APPLICABLE TO ASSESSING SEXUAL
VIOLENCE

25."[l]n every legal system in the world, the investigation and prosecution of sexual‘and
gender violence has been undermined by discriminatory and patriarchal procedural ang
evidentiary rules ...."" itis GJC's intention to assist this Honorable Court to prevent the
use of discriminatory procedural standards that could result in an unjust outcome.

26. Sexual violence is notoriously subjected to discriminatory assumptions. For example:
sexual violence is less serious than other international crimes; sexual violence crimes
must meet higher evidentiary requirements for gravity and systematicity to be considered
international crimes; sexual violence only affects women and girls, and therefore the
primary evidentiary value of their testimony concerns sexual violence; other persons are

- not victims of, or witnesses to, sexual violence; and evidence of sexual violence has less

tr probative value in establishing international crimes. All these assumptions are adversely

. discriminatory and incongruent with human rights and the demands of justice. Sexual

violence should not be subjected to these adverse assumptions. This can be avoided by

3

* Prof. Bonita Meyersfeld and the Southem African Litigation Centre Trust, Amici curiae observations
pursuant to rule 103 of the Rules of Procedure and Evidence Y3, Prosecutor v. Ongwen, ICC-02/04-01/15
(Feb. 4, 2021), https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021 11923.PDF.

% /d. 1136.

7 Id.

* Prosecutor v. Ongwen, ICC-02/04-01/15, 12097 (Feb. 4, 2021),

¥ Meyersfeld et. al., supra note 35, 138.

“ [d. 1140.

*! Barbara Bedont and Katherine Hall-Martinez, Ending impunity for gender crimes under the Internaticél
Criminal Court Vi THE BROWN J. OF WORLD AFFAIRS 1, 77 (1999),

8
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treating evidence of sexual violence with the necessary gravity, viewing it through a

gender analysis and assessing it in a manner consistent with internationally
recognized standards.

A. Gender Analysis

27.The attacks against the Rohingya and the associated criminal acts such as sexual
violence have affected different genders in varying ways making a gender analysis of the
entirety of the situation in this context indispensable. Whilst men and boys are victims of
sexual violence, women and girls are often the primary targets. The United Nations
Independent International Fact-Finding Mission on Myanmar (hereafter FFM) found
ethnic minority women and girls were indeed the primary targets of sexual and gender-
based violence. Sexual violence was a “hallmark” of the Tatmadaw's attacks and used
with “the intent to intimidate, terrorize and punish the civilian population and as a tactic of
war."?

28. The FFM found that “mass gang rape, involving multiple perpetrators and multiple
victims in the same incidence was a notable pattern."* Eighty percent of rapes were
gang rapes, with women more commonly gang raped, (by up to 10 perpetrators) than
raped by a single perpetrator.* In addition, the scale of sexual violence was magnified
by the public nature of these rapes, with the FFM finding that perpetrators “brazenly
committed these acts in the open for loved ones to see watch [sic] helplessly.™* Between
the direct perpetration of sexual violence, as well as the witnessing, in many viays
sexual violence was a ubiquitous experience for the Rohingya, regardless of gender or
age. .

29. As described by the Committee on the Elimination of All Forms of Discrimination against
Women (CEDAW), “women experience varying and intersecting forms of discrimination,
which have an aggravating negative impact.” In this context women and girls belonging
to ethnic minorities are victimized on two levels on the basis of their gender and
ethnicity.

30. In Myanmar, the widespread use of sexual violence must be understood in relation to the
. stark gender inequality in Myanmar. Women and girls face socio-economic and political

" restrictions and “[s]exual violence is an outcome of a larger problem of gender inequality
and the lack of rule of law.™” Unfortunately, this is a common feature in many parts of the
world as there is direct correlation between gender equality and sexual and gender-
based violence. Women are far more likely to experience violence in all forms in
countries with high gender inequality.® Myanmar has severe gender inequality ranking

“2 Indep. Int'l. Fact-Finding Mission on Myanmar supra note 1, {2.

“ Report of the detailed findings of the Independent International Fact-Finding Mission on Myanmar, U.N.
Doc. A/JHRC/39/CRP.2, 111372 (17 Sept. 2018).

“d.

% Indep. Int'l. Fact-Finding Mission on Myanmar supra note 1, 119.

“ Committee on the Elimination of Discrimination against Women, General Recommendation No. 35:
Gender-based violence against women, updating general recommendation No. 19, 12, U.N. Doc.
CEDAW/C/GC/35 (Jul. 26, 2017) [hereinafter CEDAW Committee, Gen. Recommendation No. 35].

“ Indep. Int'| Fact-Finding Mission on Myanmar supra note 1, 148.

“d.
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poorly at number 148 of 189 countries on the Uniteq Nations’ Gender Inequality Indey
Violence in Myanmar was directed at women and girls who “are seen as custodiang ang

propagators of ethnic identity."®

| 5
B. Ir'n‘fernatlonally recognized standards used to assess evidence of sexual violence

Non-discrimination

31. The principle of non-discrimination must be applied when assessing evidence of sexyq |
violence. The Convention on the Elimination of Discrimination Against Wome,
(CEDAW), ratified by Argentina on 15 July 1985* is a valuable source of law as j
provides critical guidance that on preventing discrimination.

32. Article 2(c) calls on states: “To establish legal protection of the rights of women on 4,
equal basis with men and to ensure through competent national tribunals and othg,
public institutions the effective protection of women against any act of discriminaticy™
whilst General Recommendation 19 speaks to equal protection under the law® as dogg

a» the Inter-American Convention on the Prevention, Punishment, and Eradication of

n Violence against Women (Convention of Belém do Para), to which Argentina is a partys

{e

Holistic and individual assessment of evidence

33.1t is essential to assess evidence of sexual violence on a case by case basis whilst
bearing in mind the context® in which the crimes were committed. For example, sexual
violence has often been mischaracterized as an opportunistic crime or isolated act
perpetrated by a few rogue actors. This prejudicially divorces sexual violence from its
relevant context, reducing its gravity and overlooking connections between these acts
and the broader patterns of violence.

lﬂl

4
* Report of the Secretary-General on conflict-related sexual violence, U.N. Doc. S/2018/250, {55 (Mar.
23, 2018).
' OHCHR, Ratification Status for CEDAW - Convention on the Elimination of All Forms of Discrimination
against Women,
https://tbinternet.ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx? Treaty=CEDAW&Lang=en
% Convention on the Elimination of All Forms of Discrimination against Women, Dec. 18, 1979, 1249
UN.T.S.13.
% Committee on the Elimination of Discrimination against Women, General Recommendation No. 19
Violence against women {7(c) (1992); See also Committee on the Elimination of Discrimination against
Women, General Recommendation No. 28 on the core obligations of States parties under article 2 of the
Convention on the Elimination of All Forms of Discrimination against Women, U.N. Doc.
CEDAW/C/GC/28 (2010); CEDAW Committee, Gen. Recommendation No. 35.
* Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women
(Convention of Belém do Para) art. 4(f), Jun. 9, 1994. Argentina deposited its instrument of ratification on
7 May 1996: https://www.oas.org/en/mesecvi/docs/Signatories-Table-EN pdf.
% Prosecutor v. Brdanin, Case No, IT-99-36-A, Appeal Judgment, §256-257 (Int'l. Crim. Trib. for the
former Yugoslavia Apr. 3, 2007).
“ Michelle Jarvis and Kate Vigneswaran, Challenges to Successful Outcomes in Sexual Violence Cases

in PROSECL;TING CONFLICT-RELATED SEXUAL VIOLENCE AT THE ICTY 37 (Serge Brammertz and Michelle Jarvis
eds., 2016),

10
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“The impact of the misconception may be minimal in cases involving lower level
accused persons charged with the physical commission of individual acts of
sexual violence (direct perpetrators). However, the failure to accurately see the
connection between sexual violence and other violent crimes can cause
significant problems when trying to link crimes to senior political or military
leaders who are not direct perpetrators. The success of these cases, leadership
cases, often depends on accurately seeing sexual violence in context and

understanding the role it played in the violent campaign unleashed by a senior
official."s’

34.In Myanmar sexual violence against the Rohingya was not an opportunistic crime nor
was it perpetrated as an isolated act, rather the evidence indicates that it likely
constituted crimes against humanity * and genocide. * In addition its analysis, the FFM
found that that sexual violence was not only an underlying act of the crimes above, but
that it also implicated three of the five initial factors the FFM looked at to assess
genocidal intent, including the utterances of Myanmar officials, the organized plan of
destruction and the military's extreme brutality.® In addition, following further
consideration the FFM also concluded that sexual violence itself was a sixth indicia of
genocidal intent, based on a range of factors, including the targetting of womern of
reproductive age and pregnant women, injuries to and mutilitation of reproductive
organs, and the physical branding of women's bodies.*'

35. Another prejudicial assumption is that sexual violence itself must be systematic or
widespread to establish criminality under international criminal law. This is incorrect.®? “A
single act of rape, or a limited number of rapes, could very well form part of a pattern of

violent crime intended, for example, to persecute a population and cause people to
flee.™

No corroboration requirement

36. There is no requirement of corroboration in cases of sexual violence.*# Corroboration has

% |d. at 38-39.

% Discrimination to Destruction: A Legal Analysis of Gender Crimes Against the Rohingya, GLOBAL
JUSTICE CENTER 1 (Sept. 2018), https://globaljusticecenter.net/files/Discrimination-to-Destruction.pdf;
Report of the detailed findings of the Independent International Fact-Finding Mission on Myanmar, supra
note 43, 11511 :
* Indep. Int'l Fact-Finding Mission on Myanmar supra note 1, 172; Report of the detailed findings of the
Independent International Fact-Finding Mission on Myanmar, supra note 43, {1441,

% Indep. Int'l Fact-Finding Mission on Myanmar supra note 1, §95; Report of the detailed findings of the
Independent International Fact-Finding Mission on Myanmar, supra note 43, Y 1388-1441.

* Indep. Int'l Fact-Finding Mission on Myanmar supra note 1, 196; Report of the detailed findings of the
Independent International Fact-Finding Mission on Myanmar, supra note 43, §1431.

% Michelle Jarvis and Kate Vigneswaran, supra note 56, at 37-40.

® Id, at 40.

* ICC Rules of Procedure and Evidence, supra note 22, Rule 63(4): “Chamber shall not impose a legal
requirement that corroboration Is required in order to prove any crime within the Jurisdiction of the court, in
particular, crimes of sexual violence."”; International Criminal Tribunal for the former Yugoslavia (ICTY)
Rules of Procedure and Evidence, IT/32/Rev.50 (amended Jul. 8, 2015), Rule 96(1); Prosecutor v Tadi¢,

1
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-c generally been required in some domestic jurisdictions but this Is changing®® and the

i~ internationally recognized position is that no corroboration is required.* Crimes of
sexual violence are often conducted in private and therefore there may be no witnesses
to the crime.” In addition, requiring corroboration is based on patriarchal notions about
women being unreliable or deceptive,®® notions that are based on discriminatory
stereotypes and which should not be accepted or applied by courts.

Impact of trauma

37. The trauma suffered by victims/survivors of sexual violence can manifest in a variety of
ways which may have an effect on how they share their testimony. Victims/survivors
react and behave differently® and no prejudicial assumptions should be made about

G their demeanor and any minor inconsistencies in testimony.

38. It is well established in international criminal law that inconsistencies are insufficient to
undermine a victim/survivors account of sexual violence.” In 2012, International Criminal
Court Trial Chamber |, “made appropriate allowance for any instances of imprecision,
implausibility or inconsistency, bearing in mind the overall context of the case and the
circumstances of the individual witnesses. For example, the charges relate to events that
occurred in 2002 and 2003. Memories fade, and witnesses who were children at the time
of the events, or who suffered trauma, may have had particular difficulty in providing a
coherent, complete and logical account.”

Appropriately handling “consent”
39. Harmful gender stereotypes have led to consent being inaccurately and detrimentally
assumed in cases of sexual violence. For example, because the victim/survivor did not
run away or fight, she must have been a willing participant or implicitly consented. This is

Decision on Defence Motion on Jurisdiction, Case No IT-94-1-T, {1539 (ICTY Trial Chamber, Aug. 10,
1995).

% For example, in 1994 the requirement that the “judge warn the jury of the dangers of convicting an
accused on the basis of uncorroborated evidence” in instances of sexual assault was abolished in the
United Kingdom. Criminal Justice and Public Order Act 1994, ¢.33, §32(1). See also Stop Violence
Against Women: How to use International Criminal Law to Campaign for Gender Sensitive Law Reform,
AMNESTY INTERNATIONAL 37 (2005), https://www.amnesty.org/en/wp-
content/uploads/2021/08/ior400072005en.pdf.

% JCC Rules of Procedure and Evidence, supra note 22, Rule 63(4) “Chamber shall not impose a legal
requirement that corroboration is required in order to prove any crime within the jurisdiction of the court, in
particular, crimes of sexual violence.”; ICTY Rules of Procedure and Evidence, supra note 64, Rule 96(1);
Prosecutor v Tadi¢, Decision on Defence Motion on Jurisdiction, supra note 60, 1539.

 Priya Gopalan, Daniela Kravetz, and Aditya Menon, Proving Crimes of Sexual Violence, in
PROSECUTING CONFLICT-RELATED SEXUAL VIOLENCE AT THE ICTY 136 (Serge Brammertz and Michelle Jarvis
eds., 2016).

% Stop Violence Against Women: How to use International Criminal Law to Campaign for Gender
Sensitive Law Reform, supra note 65..

® UNODC Handbook supra note 2, at 81.

" Regarding recognition of trauma and ability to recall events, see Prosecutor v. Kunarac et. al., Appeals
Judgment, Case No. IT-96-23 & IT-96-23/1-A, 1267 (ICTY Appeals Chamber, Jun. 12, 2002).;

Priya Gopalan et. al., supra note 67, at 140.

"' Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, {103 (Mar. 15, 2012).
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