List of Issues submission to the United Nations Committee on the Elimination of Racial
Discrimination during its periodic review of the United States

Introduction

With this submission, the Global Justice Center (GJC) and Human Rights Watch (HRW) aim to
provide guidance to the Committee on the Elimination of Racial Discrimination (“Committee”) in
its preparation of the list of themes to be examined during the Committee’s upcoming review of the
United States (US). The United States’ combined report to the Committee does not consider the
current national crisis in reproductive health care and its disproportionate impact on women and
pregnant people of color. To mitigate this omission, this submission discusses four sites of gendered
racial discrimination in the US: the shackling of pregnant prisoners, inequalities in screening and
treatment for cervical cancer, abortion restrictions, and the criminalization of pregnant people and
pregnancy outcomes.

We strongly urge the Committee to apply an intersectional lens to its examination of racial
discrimination in the US and address the overlapping racial- and gender-based discrimination faced
by women of color in the context of reproductive health.

Observations Regarding Violations of CERD by the United States

Shackling of Pregnant Persons in Prisons and Detention Centers Violates the Right to
Health (Article 5(e)(iv)) and Amounts to a Practice of Racial Discrimination against Persons
(Article 2)

1. The United States has the highest incarceration rate in the world (664 per 100,000 people in
2021)" and incarceration is marked by extreme racial disparities.” The population of incarcerated
women is growing at twice the rate of men,’ and women belonging to racial minorities are
disproportionately represented in this population. For example, in 2019 the incarceration rate for
Black women was 83 per 100,000 people, over 1.7x the rate for white women (48 per 100,000).*
Latinx women were incarcerated at a rate of 63 per 100,000.” Native women make up 2.5% of
incarcerated women in the US, despite being only 0.7% of the total US female population.®

2. Though the US incarcerates more women than any other nation in the world, the distinct human
rights abuses suffered by women in prison receive relatively little attention. The barbaric practice
of shackling pregnant prisoners, including during labor, delivery, and postpartum recovery is one
such abuse. Though shackling has long been recognized as a human rights violation by
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successive UN bodies,” the dehumanizing practice persists and federal efforts to end the practice
have had limited impact. A 2018 study of perinatal nurses in the US found that among those
who worked with incarcerated pregnant patients, 82.9% reported that their incarcerated patients
were shackled “sometimes” to “all the time.”®

3. Because Black women are nearly twice as likely to be incarcerated as white women, they are also
disproportionately subjected to shackling. Moreover, the practice is a direct descendent of the
subjugation and confinement of Black women during slavery, as well as in the racist post-Civil
War carceral systems that have influenced modern US prison policies

4. As avestige of slavery, the practice is a form of racial discrimination against women of color. It
is also dangerous and a violation of women’s right to health. Shackling can delay timely medical
interventions during labor and delivery and dangerously limits women’s ability to move during
delivery.” It can also worsen pre-existing mental health conditions including post-traumatic stress
disorder and depression and can cause postpartum depression. Leading US medical
organizations, including the American College of Obstetricians and Gynecologists'’ and the
American Medical Association,'" acknowledge the severe negative health impacts of shackling
and strongly oppose the practice. As one US court found, a woman who had been shackled
during delivery suffered “extreme mental anguish and pain, permanent hip injury, torn stomach
muscles, and an umbilical hernia requiring surgical repair,” as well as damage to her sciatic
nerve.'?

5. Given that the number of women in US jails and prisons is growing at a rate twice as high as
that of men," the horror of shackling pregnant women is an acute concern.

Suggested Questions for the State Party:
® How does the United States intend to comprehensively end shackling of pregnant people in
federal and state jails and prisons?
® How does the United States intend to standardize human rights compliant care for
incarcerated pregnant people?

Suggested Recommendation for the State Party:
® The United States should eliminate the practice of shackling pregnant people in jails and
prisons.

Inequalities in Screening and Treatment for Cervical Cancer Violate the Right to Health
(Article 5(e)(iv)) and Perpetuate Racial Inequalities (Article 2)
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9. Cetrvical cancer thrives in the United States in a context of structural racism, discrimination,
poverty, and inequality. It is highly preventable and treatable yet Black women in the US die at
disproportionate rates. '* Black women have a higher risk of late-stage diagnosis, ate less likely to
receive adequate treatment, and are more likely to die from the disease than any other racial or
ethnic group in the country.” They are almost twice as likely to die from cervical cancer as white
women in the US, and racial disparities are even greater when national data is corrected to
exclude women who have had hysterectomies. "

10. Such marked disparities in rates of cervical cancer deaths in the US reflect exclusion from the
healthcare system and unequal access to the interventions and services necessary to prevent and
treat the disease, particularly in its early and treatable stages. Recent research by the Southern
Rural Black Women’s Initiative for Economic and Social Justice (SRBWI) and Human Rights
Watch found that state and federal policies in the US neglect the reproductive healthcare needs
of Black women and contribute to an environment in which they are dying of cervical cancer at
alarming rates.'’

11. In failing to address and eliminate barriers to equal, accessible, and comprehensive cervical
cancer care—including a lack of affordable healthcare coverage and inequalities in access to life-
saving information on sexual and reproductive health—US state and federal governments are
failing to protect and promote the rights to health, equality, and nondiscrimination, with
particularly devastating and disproportionate impacts on Black women.

Suggested Questions for the State Party:
® How does the United States intend to address inequity in access to screenings and affordable
and quality care for cervical cancer?

Suggested Recommendations for the State Party:
® The United States should comply with its obligations to eliminate disparate racial impacts in
public health, including racial disparities in cervical cancer outcomes.
® The United States should improve oversight, establish incentives, and take other necessary
steps to ensure compliance at the state and local levels with its obligations under CERD.
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US Abortion Law and Policies Violate the Right to Health (Article 5 (e)(iv)) and Perpetuate
Racial Inequalities (Article 2)

12. Barriers to abortion access in the US are likely to be greatly more expansive by the time the State
Party is examined in August 2022 because the US Supreme Court may rescind federal
protections. These barriers, entrench racial inequality and cause both short-term and long-term
health disparities for women of color.

13. Since the US was last examined by the CERD Committee, authorities, mostly at the state and
county level, have instituted cascades of abortion restrictions. Twenty-six states severely restrict
access to abortion care meaning that nearly 40 million U.S. women of reproductive age (58% of
the total number) live in states with medically unnecessary regulatory barriers to abortion,
including, but not limited to, parental notification laws, burdensome and costly restrictions on
providers, mandatory ultrasound regulations, and biased counseling requirements.'® Six states
have only one clinic serving their entire population.” Most alarmingly, a leaked draft decision in
the case of Dobbs v. Jackson Women’s Health Organization from the US Supreme Court indicates
that the Court will soon rule that there is no constitutional right to abortion in the United
States.” In this event, almost all abortion care will be illegal in over half the country’s states.”'

14. Most abottion patients in the US are people of color.” The human rights impacts of anti-
abortion regulation fall disproportionately on women of color not only because this population
experiences a greater need for abortion care, but also because structural racial inequalities in the
US impact how persons of color experience motherhood, health care, the economy, and the
criminal legal stem.

15. Denial of access to abortion has negative health consequences on women of color, further
heightening already pervasive disparities. The United States is considered the deadliest place in
the industrialized world for a woman to give birth and the most recent data shows the rate
worsened between 2019 and 2020. For Black women, the maternal death rate is nearly three
times that of white women.” Restricting access to abortion is likely to increase these risks and
lead to devastating health implications, including death; a recent study has estimated that a total
ban on abortion in the U.S. will lead to a 21% increase in the number of pregnancy-related
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deaths overall and a 33% increase among Black women. ** As UN Special Procedure expetts
have noted, “Black women will disproportionately suffer the gravest consequences of forced
pregnancy as they already experience significantly higher rates of maternal mortality and
morbidity than white women in the entire country.”*

16. Even though many states in the US will continue to provide legal access to abortion, the
concrete realities of intersectional discrimination against pregnant people of color will limit their
ability to travel for abortion care. The challenges of interstate travel — the financial cost
combined with difficulties such as taking time off work, arranging childcare, and securing
transportation — ate acutely felt by women with lower socioeconomic status. ** And because race
and socioeconomic status are often related in the US (and elsewhere) — particularly in those
regions of the country where abortion restrictions are more extensive — these burdens on poor
women translate to burdens on women of color. As a result, abortion will be inaccessible to
significant numbers of women and gitls of color, threatening their health, wellbeing, and
equality.

17. Abortion restrictions also violate the US’ obligations to eliminate practices that perpetuate racial
discrimination. When people cannot obtain abortion care, they incur social, financial, and
physical costs that are difficult to bear, and are particularly challenging for already marginalized
women. Such intersectional discrimination impacts the social and economic opportunities for
women of color. The legal status of abortion can define the extent to which pregnant people are
able to complete their educations, participate in the workforce, and play a role in public and
political life.”” One recent study on the effects of abortion access on Black women’s
participation in the workforce indicated an increase in participation by 6.9 percentage points.”
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18. Several United Nations human rights bodies have condemned the United States’ abortion
restrictions as discriminatory and a threat to women’s health. UN Experts’ recommendations
include calling for “judicial authorities to halt the implementation” of state-level abortion bans,
which puts the United States in “violation of international law” including the right to health and
non-discrimination.” Experts have also called for the government to “enact positive measures to
ensure access to safe and legal abortion.””

19. For the US to meet its obligations to guarantee “the right to public health, medical care, social
security, and social services,” and to “rescind or nullify any laws and regulations which have
the effect of creating or perpetuating racial discrimination” the State must act urgently to
affirm, protect, and vindicate the right to abortion. The Committee has previously expressed
concern about “the problem of sexual and reproductive health disparities for minorities and for
Black Americans in particular’' and has made important recommendations on improving
maternal health for women of color. However, in the years since the last examination of the
State Party, the barriers to abortion access have reached catastrophic levels. We urge the
Committee to give explicit attention to this crisis as part of its list of themes.

Suggested Questions for the State Party:
e What steps and effective measures is the United States taking to amend, rescind, or nullify
abortion bans that have the effect of creating or perpetuating racial discrimination?
e How will the United States address forms of discrimination including racial disparities in
accessing reproductive health care such as abortion, and ensure equal protection before the
law?

Suggested Recommendation for the State Party:
e The United States should take steps to amend, rescind or nullify abortion bans due to the
discriminatory impact on people of color.

The criminalization of women and other pregnant people based on their pregnancy or
pregnancy outcomes Violate the Right to Health (Article 5 (e)(iv)) and Perpetuate Racial
Inequalities (Article 2)

20. The restrictive abortion regime in the US has created an environment in which pregnant people
are already policed and criminally punished for behavior during pregnancy and for pregnancy
outcomes. Referred to here under the umbrella term “pregnancy criminalization laws”, a vast
array of criminal laws is currently used by prosecutors to penalize pregnant women for engaging
in behavior that produces—or creates a risk of producing—a negative birth outcome. Some
states have subjected pregnant women to criminal punishment and civil constraints for doing
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things that would be perfectly legal if done by a person who was not pregnant— including
falling down steps™ or attempting suicide.” Others pursue women for so-called ‘fetal abuse’
using charges such as murder, manslaughter, feticide, child abuse, child endangerment, and
chemical endangerment.”

21. Though the data is limited, between 2006 and 2020, there were nearly 1,300 criminal
investigations of pregnancy outcomes in the US.*> While these artests and prosecutions are
happening across the nation, officials have mostly targeted and charged Black and Brown
women.*® Amnesty has also documented that drug testing of pregnant women is applied
selectively, often based on discretionary “risk” factors such as low income, an indicator that
frequently applies to women of colot.*” In one patticulatly egregious example, a Black woman
who suffered a stillbirth was charged and convicted of murder because she had ingested crack
cocaine during her pregnancy — even though the evidence did not establish that her cocaine use
caused the death of her fetus.*®

22. These prosecutions and the threat of such prosecutions also infringe on the right to health of
pregnant people of color in several ways. Women are deterred from accessing healthcare,
including prenatal care or treatment for substance misuse (if needed) for fear of criminal
sanction.” For pregnant women suffering from substance abuse, remarkably, the state is
responding with prosecution rather than social services and healthcare.

23. With the U.S. Supreme Court poised to overturn the key precedents articulating the
constitutional underpinnings for the right to abortion, the threats that women and other
pregnant people will face criminal sanction for pregnancy outcomes and behavior during
pregnancy will dramatically increase. The National Association of Criminal Defense Lawyers has
reported that over 4,450 crimes in the federal criminal code and tens of thousands of state
criminal laws exist that could subject a wide range of individuals to criminal penalties when the
constitutional right to abortion is overturned. * Because the criminal justice system already
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disproportionately polices women and girls of color, this is the population that will shoulder the
brunt of increased surveillance and criminalization.”

Suggested Question for the State Party:

e What steps, if any, will the federal government take to prevent the criminalization of women
and other pregnant people based on their pregnancy or pregnancy outcomes?

Suggested Recommendation for the State Party:

e Ensure that no federal criminal laws are applied to behavior in pregnancy or pregnancy
outcomes.

Organizations Submitting This Report

The Global Justice Center is an international human rights organization, with consultative status to
the United Nations, dedicated to advancing gender equality through the rule of law. We combine
advocacy with legal analysis, working to ensure equal protection of the law for women and gitls.
Human Rights Watch is an independent, international non-governmental organization that
investigates and reports on rights violations in over 100 countries worldwide. Human Rights Watch
documents and exposes human rights abuses and directs advocacy toward governments, armed

groups, and businesses, pushing them to change or enforce their laws, policies, and practices to
respect and uphold rights for all people.
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