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WHAT IS THE LAW?

ARMED CONFLICT AND ABORTION SERVICES

Women'’s bodies have become part of the modern battlefield, where use of rape as a weapon of war shatters
lives and decimates communities. Women and girls face life-threatening pregnancies arising from serious
physical injury, risk of suicide, and the incapability of many young girls’ bodies to safely carry a baby to term.’

As a legal matter, armed conflict is a specific type of humanitarian setting, governed by a specific area of
law—international humanitarian law (IHL). IHL ensures these victims receive the medical care they need by
protecting them with rights. In cases of pregnancy, these rights require the option of abortion services. Indeed,
abortion has been recognized as part of IHLs protections by the UK, France, the Netherlands, the European
Union, the UN Secretary-General, the UN Security Council in Resolutions 2106 and 2122, and the UN Global
Study on the Implementation of Security Council Resolution 1325.

As a matter of practice, many humanitarian donors and actors use a “needs-based” model—administering
medical care to meet patients’ needs without regard to the legal framework. In light of reinvigorated global
assaults on reproductive health, itis essential that needs-based approaches are bolstered by the strong rights-
based protections embedded in IHL. Humanitarian actors, advocates and donors must ensure that their work
and policies are grounded in victims’ rights so that victims’ needs are comprehensively met.

This factsheet outlines IHL's various provisions that protect abortion services for female victims of conflict.

IHL RIGHTS PROTECTING PREGNANT PERSONS

Right to all necessary medical care based solely on patient’s condition and without adverse
distinction based on sex

= As “wounded and sick” in armed conflict, pregnant women and girls must be provided “the medical care
and attention required by their condition.™

= In all cases, medical treatment should be as favorable to women as that granted to men.* The right does
not mean that medical treatment must be identical. Instead, medical outcomes for the sexes must be
the same and can be achieved through differential treatment.®

- IHL does not spell out the types of treatments that should be given, but only requires that they be those
based on the condition of the patient.

In the case of pregnant women and girls in armed conflict, necessary medical care includes the provision
of abortion services. For example, the condition of a man raped by a stick requires surgery or some other
procedure in the man’s case, and the condition of a woman raped and impregnated by a penis requires the
option of an abortion.

Right to be free from torture and other cruel, inhuman and degrading treatment

= IHL prohibits “cruel treatment and torture” and “outrages upon personal dignity, in particular, humiliating
and degrading treatment.”®

= “Torture” is defined as “severe physical or mental pain or suffering” on the basis of “discrimination of any
kind.” The definition of torture is intentionally ambiguous so as to allow for the inclusion of new acts,
treatments and interpretations.™
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The denial of abortion services results in extended and intensified physical and mental suffering. Pregnant girls
and women in conflict situations suffer traumas ranging from the dangers of pregnancy during war to social
and familial stigmatization. In fact, denial of abortion services has been explicitly determined to cause
serious mental and physical suffering constituting cruel and inhuman treatment in certain contexts.”

OTHER PROTECTIONS BENEFITTING PREGNANT PERSONS
Doctors and other medical personnel are protected under IHL

- Humanitarian aid providers, including doctors and other medical personnel, that treat victims of armed
conflict have immunity from prosecution and other forms of punishment when acting in accord with IHL
and medical ethics.™

- Doctors may not be compelled to perform acts or to carry out, or refrain from the care needed by a
patient’s condition.™

These protections mean that donor restrictions that prevent a doctor from providing abortion services
violate IHL. Humanitarian aid providers should be aware of these protections when negotiating their funding
and operational contracts. This is especially critical in the shadow of global restrictions on reproductive health
and rights—in particular, the US’s Helms Amendment and the Global Gag Rule.

IHL and the Role of National Law

= IHL's protections and obligations apply specifically to conflict situations and cannot be derogated from.
This means domestic laws cannot be used to excuse non-compliance with IHL.

Domestic abortion laws often contradict international law and standards. Nevertheless, because IHL is the
governing law in conflict situations, restrictive national abortion laws that conflict with IHL's protections do
not apply to cases concerning the wounded and sick. Humanitarian actors should be aware of all relevant
laws, identify those that can serve to support their arguments and work on reproductive health, and advise
on changes to domestic laws that fall short of international standards. This information should also be
communicated by humanitarian donors to their affiliates and grantees.
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